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_ _ _ _ _ A. _ _ _

It this conetitutlonal amendment Is adopted a
method wUl be devised. practically without expenH to the state. by which the Increased num....,r ot appeals will be rapidly taken care ot and
ally concluded with Uttle delay.
!'he .upreme court baa the right, which It frequently exem-. to transfer appeals pending
before It, to the - dlatrtct courts of appeaL If
enra a-'«ma of the dt.trict courts of appeal
are held, the mpreme conrt can transfer to such
district courts of appeal much of the lltJga.tlon
then pendIJac before It, 80 that wben one or two
extra 8e8Ions are held. no valid reason will exist
why all pendlnc lltlgation In tbe aupreme court,
not actually under submi_lon at the time such
extra .._ona are held can not be readily disposed ot 80 that at the termination of such extra
se_Iona a C888 will appear for argument upon
the next calendar called by It, atter the tiling ot
the tl'lUWCl'lpt on appeal. - When this Is aecompUshed. no further neceBBlty will exist for the
holding of any extra -mon of the dlatrtct courts
of appeal until either court gets behind In Its
work.
The- determination of litigation by an extra
se_lon at the court of appeal does not deprive
the litigant of havIDC such appeaHlnally passed
upon by the supreme court, becauae. as we all
know. the llt1caDt Is . .titled to apply to the BUpreme court for a re~lng. which rehearing
will at course be granted In the event the declslon of the court of appeal .. Incorrect.

J.u,,, J.

Ry.LN,

Auembqma.n Twenty-third Dt.trict.

ARGUMENT AGAINST ASSEMBLY CONSTITUTlOfltAL AMENDMENT NO. 3Z.
The re8IIODlI why Auembly Constitutional
. mendment No. 32 should not be adopted are
lefty enumerated as foDcnn:
Fern-The prtnctpal objection to this amendment Is that It 18 not needed. Inveattcatlon of
the recorda of the courts of appeal. for the past
ten yea"" shcnn that the calendarll are cleared
resutarly In remarkably short time. and that
there Is abeobstelY no conc-tlon In U - courts.
Inquiry made of thoee juetlces of the courts of
appeal who are available to the writer Indicated
that the juatlcell themaeh'ell do not conaIder extra _tona at all n . - r y .
Secotl4__The extra se8810Da provided for by
thla _ _ _ _ t -.-ld ~y have to be pre-

sided over by ju~ aalled from the llUlMlrior
courUl, which courts. at the present time In most
counties. are already congested and need the
attention of all their judges. Juetlc:ea ef eourts
of appeal of one dlatrtct would not be called to
Pl'eRde In extra ....ona In another d1atrtct, becauae where conceat1on exfata In one dIatrtct
now. autftctent caaea· are transferred to an unconKNted d18trtet to relieve the Bltuatlon. It
there I. autftclent renlar busln_ to justify any
considerable number of extra ..ton.. a new
district should be provided Instead.
T"Wd-The method provided for calling til.extra llellllion. Is un-.fe and Ul-advt.d. Any
one of live oftlciala can compel the boldine of an
extra _Ion. while the supreme court, only, baa
power to adjourn it.
FourtA--It Is queetionable whether & judge of
the superior court could act as such. and at the
same tlnse sit III extra ~on as JuetIce of the
courts at appeal. It Is practically certain he
could not sit In trial and also ait upon appeal In
the same case. particularly In caa!II wbere m0tions tor new trial had been denied In the lower
court. and came up before the same judge tor
bearing on appeal. Another question would artlle
as to the power ot the regularty elected justices
of a dlortrict court ot appeal to grant or deny a
rebe&rtng of a _
decided In extra aeaton. for
the amendment states that the decisions of enra
se881cma shall ha.e "like force and elfeet as
though such cauaea • • • had been • • • determined by the duly elected • • • JuatIce&"
F'ftJl-.Thia amendment would have the elfeet
of creating further congestion In the superior
courUl, and would Dot be of material rel1et to
the supreme court. A readjustment of the
cJa..ea of C3.SM that should properly come up
on appeal In the supreme court. or In the courta
ot appeal, would relieve the congestion In the
supreme court without CJ'M.tinc ccma-UoD In
the auperlor eourta
SiftJl-.The langaap of thfa particular ameDdment Is very contuaing In parts. pertlcularly Ita
ret_ce to justices pro tempore. of the "sapreme Court," wileD the context clearly lndtcatu
that It m_ "Court of AppeaL" and aI80 wbere
the word "sect1oD" Is ulled In one Pl.aee. but evidently Intended tbe word "suaton."
For the aboft mentioned ~.. the writer
~u thfa ameadment IIhould be defeUed.
H. ST4NUT B-.ncr,
A-aKyman Stxt)"-third Dfatriat.

MISCARRIAGE OJ' JUS'lICE.
Senate Constitutiona' ArneIId.-t 12 ....... ing ..tion 4+ of .rticle VI of con.titution.
OmitB from pnBl!ll~ IIeeticID word "crimiDal." thenby pro~ that no jud~t sball be set
aside or new trial gl'Ulted in any cue. ci.il or criJDina.I. for II1iadirection of jury or improper
a~

or rejeetion of e.id_. or fOT any error'" to any matter of pleadi~ or proced1Jl'e.
unl... after examiDatioa of entire cauae. includinc the eYideDee. court is of opiDica that error
complaiDeci of resulted in mWcarriap of juatiee.
SeDate Ccmiltltutlonal AIINIIIdme ..t No. 11. a res0as to any matter of pleading. or for any error ..
lution to ~ to the petit 'e of the State ot
to any matter of procedure, unl-. after an exCalfforDta aD ammdment to the coo.tItntion of
amblatlon of the mtire cau_ IncllldlD« the evlsaid Rate. by amendiDC MetIon four and one
d
_ the coan Iball be of the optntc. that the
h&lf of artIde m: tbIreof. re1at.lq to appeal&.
e1TOf' complained of baa resulted In & mi _ _
The I. . . .ture of the state of C&llfonU&. at Ita
r!ap of juatlce.
r~lar ...-on com~ on the sixth day ot
SectIon • i. art1cle VI. propMed to be amedJan~. In the year one ~ nine hundred
thirteen. two thlTds ot all the
elected
ed. now reads u fonowa:
to each ot the two 00... of .aid leglutun! votum'l'IJfG U ....
fnlf In f • .,or theref)f. h~ ~ an IlTTlendNo JudtpneDt sbalI be at &aide. or
ment to the CnniidtOtiOll of the State of Caltforn_
trialgraJlted
In any cri","" caae on the
nfa. by amendtnlf Beetton four and _
half of
gJ'CNftd of mttocltreetkm of the jury er the Imarticle m: tbenot. to read as fonow-:
ProtMlP ad......... or rejeetlon of m d - . or tor
"--UY.
error as to any matter at pleading or pIOC:. . . . . .
~ 41No ju~ ..... lie . . &IIde. or Uft'- after aa .-mtnatlon of the eadN ea_
InehIdtIIIr the e<rl4I •• co, the court IIhalI __ of thII
new trial granted. In any _
OD the cr-4 at
optaIaa that the error coaq»lalBN 01. .... . .
mldnctlon of the JUry. or of the lllQlll'OPel' adl1li... ill a m i - n & p .f ~
~ or ~ of evt~ or for
error

m--..

Seet\oIl."

all,.

.....

ARGUMENTS IN FAVOR OF SENATE CON.
STITUTIONAL AMENDMENT NO. 12The decision. of the supreme court of California abound with Instances where verdicts of
;urles and judgments of the lower courts have
b~en revensed for failure to comply with trivial
and technical requirements that in no way atrect
the merits of the action. As a result of such
reversals. which usually occur trom three to five
~'ears after the commencement of the action. the
courts are compelled to take up a. further three
or five or more yeara ot their time in KOing over
the same controversy, often with a practical mi.
('arriage and denial of justice to one ot the
parties to the action and always to the inconvenience ot other litigants. The purpose ot Senate
Constitutional Amendment No. 12 is to help over·
come these unnecessary delays, put an end to
such Intennlnable litigation, it possible, and to
change the trial of cases from a test of the
craftiness. ability and sklll of opposing attorneys
into an honest endeavor to m"te out justice as
between the parties. This rule has heretofore
"<'en adopted In criminal cases and has been
Mtisfactory. As property Is less valuable than
:ife or liberty it should be equally satisfactory
'" civil cases.
'VrLLIAlIl KBHOII.
State Senator First District.

;:""ate Constitutional Amendment );0. 12 Is de5igneti t,) prevent the reversal ot civil cases by
"')urts ot appeal on purely technical grounds.
In 1911 the writer had the privilege of introducing :n the legislature an amendment to the
.o.)flstitution. which provided that in all crimiaal
cases. no judgment should be reversed, on ap·
real. except when such judgment would result in
a substantial miscarriage ot justice. This amend:nent Was unanimously adopted by both houses
of the legislature. was overwhelmingly ratltled
by the people, and Is now known as section H at
artkle VI of the state cODJItitutlon. The present
~roposed amendtnent dee~ to extend the same
provision to civil case.. It, likewise. was adopted
hy the unanimous vote of both the senate and
assembly.
The purpose of our judicial system is to try
eases on their merits. OCten this purpose, how~ver, is thwarted by having decisions at the
10wer courts reversed because c~rtain rules of
;·rocedure were broken. In scores of cases apjJeilate judges have reluctantly set aside merl,,,rious decisions on no other ground than that
d:.lring a long and heated trial. coul1ll81 for the

successful party committed some technical breach
of legal procedure. As Professor Roscoe Pound
of Harvard has said: "Our appellate courts do
not try the case: they only try the record' they
only decide whether all the outworn SUbordinate
rules ot the game were carefully followed."
Former President Taft, in speaking at the £
cessive and unnecessary delay in legal procedure
declared: "There is no subject upon which I teei
so deeply as upon the necessity for reform in the
administration of both civil and criminal law."
A.s an example ot such delay In Call!ornia it has
been shown that tor all the cases reportc:l. in
Vol. 145 of the California Reports. an an'rage ot
1003 days, or almost three years, elapsed between
the filing of an appea}' and the final judgment.
while the average time for the completion ot a
case through all the courts was 2175 days, or
almost six years. Much of this delay is occaSIOned by the number ot cases appealed on
purely technical grounds. In England. where
new trials are not granted on such grounds. the
court of appeals, acting for 32.000.000 people.
grants only about twelve new trials per year.
In contrast to this. in one county alone in the
L'nlted States, with a. population nf less than
100.000 there were 38 a?J)oals in one year. of
which 17 were reversed for technical errors,
",hlcn dId not go to the merits of the case.
The adoption of the proposed amend."llent will
clothe the appellate courts with power to review
ail points in"olved in a case--the facts as weil
:1S the law. It the decision of the lower court is
found to be substanti ... lly correct. that judgment
wIll be a1firmed. The incentive for getting error
into the reco~d tor the sole purpose ot sec~ri"g
:1n appeal bemg removed, few cases will be ""pealed and litigants will be saved both delays and
~xp"nse. It will invest the appellate COurts with
power to sustain a verdict rendered by a jury
wnen such verdict is in accordance with the
facts. even though It violates some archaic n'
ot procedure that under existing law would r
quire a reversal of the decision.
Since 1911. when the application 01' this principle to criminal cases was adopted. the appellate
courts have repeatedly referred to the increase<l
power granted them to disregard errors not affecting the merits ot a case, and by :;,e extension
ot these .,powers to ci vil cases. tlle machinery ot
our courts will be materially simplified and subitantial justice done to litigant..
. \.. b. BOYNTON,

State Senator Sixth District.

PLACE OF PAYMENT OF BONDS AND INTEREST.
Senate Constitutional Amendment 13 amending Mction 13J of article XI of constitution.
Authorizea any county. muniCipality, irrigation district or other public corporation. issuing bonds
nnde.r the la~ of the, s~te, ,to make sa~e and in;terest thereon payable at any piace or places
WlthlD or ouwde of t.:mted l:itates. and 10 domesuc or" foreilPl money. designated therein.
Senate Constitutional Amendment X o. 13, a resoPROPOSIID LAW.
lution proposing to the people ot the State of
Calltornia an amendment t(l section thirteen
Section 13i. Any county. city and county
and one half ot article eleven of the Constitu.
city, town, muruclpaJity, irrigatJon district. 0;
tion ot the State ot California, relating to the
other public corporation. issWnc bonds under
place of payment ot bonds, a.nd the interest
the laws of the state. is hereby authorIZed and
thereon. ot counties, cities and countie.. Cities,
empowered to make said bonds and the Intere"
municipalities, Irrtptlon districts, and other
thereon payable at any place or plac:ea within or
public corporation .. and to the money In which
outside 01 the United States. and In any money
sucll bolld's and interest may be made p~able.
domestIc or forel_n. deSignated in said bond':
The legislature of the State of Calltornla, at Its
Section 131. article XI. propoeed to be amend·
regular &eBBion. commencing on the 6th day of
cd, now reads u follows:
Ja.nuary. In the year one thoWllUld nine hundred
EXIllTING LAW.
and th1rteen. two thirds of all the members
Section 131. Not""'11 itl th" c<»oatituticm COftelected to each ot the two houses of said lects~
ta.1Ied ahGU be _tn&ecl a. pro1&ibititll1 tile "tate
ture voting thereon. hereby propo_ to the QUall_
or a)lY county. city and county, city. town. municfled eiecto"' of the State of California that seclpallty. or other public corporation. issuing bon"'
tion thirteen aud one halt ot arttc1e eleyen of said
under the laws of the state, to make said bon
cou.Utution be amen4ed 110 - to _
.a . .
payable at inan,.
Within the United Stal
......
_..
dMipatec1
sa1dplace
boDda.
ft_
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